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This edition continues with chronicling the “tax bills” of the 67th Colorado General Assembly.  The rhetoric coming from Republican legislators reached a level unheard of since that surrounding Referendum C and the five-year timeout from TABOR – expiration of that timeout is just around the corner.  

With such vocal opposition to the package of “tax bills,” it is extremely confounding to ordinary citizens, if not downright disingenuous, why Republican legislators (10 in number), would introduce House Bill 10-1289.  HB 10-1289 passed its first hearing before the Committee on Finance on a party line vote of 6-5, with one lone Democrat voting yes – the vote being taken the day just BEFORE Governor Ritter signed several of the “tax bills” already passed by the 67th General Assembly.  (Representative Jerry Frangas of Denver was the lone Democrat voting for the bill, but he also voted FOR three of the “tax bills” eliminating tax exemptions [HBs 1192, 1193 and 1194].  Go figure.)  
 HB 1289 would mean a sales-tax exemption on machinery and machinery tools “to be used in the state directly and predominantly to provide telecommunications service for sale or profit.”  The excuse offered by Republicans is that it does not go into effect until Fiscal Year 2011-13, and will impact General Fund Revenue by a mere $1.8 million that first year.  The reasoning smells like more of yet another special interest “carrot” Republicans are so fond of handing out to business supporters.  
The fate of House Bill 10-1289 in a future edition.  

House Bill 10-1192:  As amended by the finance and appropriations committees of the Senate, this bill repeals the Department of Revenue regulation on taxable computer software, defined in that regulation as “only pre-packaged software purchased in tangible form by a customer who also receives a license agreement.”  Two types of software also classified as tangible personal property and thus subject to sales and use tax:
· Standardized software downloaded from the internet to the customer’s computer or other electronic device; and

· Standardized software that is manually installed on a consumer’s computer or electronic device by a vendor’s representative.  

The Legislative Council’s analysis places the State General Fund revenue increase at $4.6 million for Fiscal Year 2009-10 (partial-year impact), $23.7 million in Fiscal Year 2010-11 and $24.1 million in Fiscal Year 2011-12.  The decline in the growth rate occurs because, “under current law, vendors will begin retaining 3.33 percent of the taxes they collect starting July 1, 2011.”  
Statistics included in the analysis reveal that “private expenditures on computer software in Colorado are estimated to be $1.38 billion in 2010,” with approximately 60% of that dollar amount to be affected by HB 1192.  
One additional significant point regarding HB 1192 – “The inclusion of all standardized software in the definition of tangible personal property qualifies all manufacturers of standardized software for the sales tax exemption on equipment used in manufacturing,” as will hardware and software used to develop software be exempt from the state sales tax.  


HB 1192 was signed by Governor Ritter on February 24, 1010, and becomes effective today, March 1, 2010.  Lead sponsors were Representative Jack Pommer, D-Boulder, and Senator Rollie Heath, D-Boulder.
House Bill 10-1193:  “Concerning the Collection of Sales and Use Taxes on Sales made by Out-of-State Retailers,” HB 1193 will have perhaps the greatest impact on individuals of all the “tax bills.”  

HB 1193 was amended by the Appropriations and Finance Committee of the Senate.  As amended, the bill “requires online retailers to collect sales tax from Colorado residents starting March 1, 2010, if they sell, lease, or deliver tangible personal property in the state through solicitation by any constitutional means, including an agreement with a nonexempt affiliate.”  Note:  The requirement to collect taxes commences with exceeding a threshold of $10,000 in the preceding year, and must be remitted to both state and local jurisdictions.  

From the Legislative Council analysis, the increase in General Fund revenue is up to $0.9 million in Fiscal year 2009-10 (partial year impact), up to $4.7 million in Fiscal year 2010-11 and up to $4.6 million in Fiscal Year 2011-12.  The revenue growth is impacted in Fiscal Year 2011-12 because, “under current law, vendors will begin retaining 3.33 percent of the taxes they collect on July 1, 2011.”  
The Legislative Council analysis also provides information for the legal basis of HB 1193.  

· Current law requires Colorado residents to remit use tax on purchases from out-of-state firms if the same purchase would have been subject to sales tax when bought from an in-state firm.  Without an enforcement mechanism, this requires consumers to declare tax obligations and remit payment voluntarily;

· In a 1967 case, the  U.S. Supreme Court ruled that the U.S. Constitution prohibited a state from collecting and remitting sales and use tax when the only connection retailers had with customers was by common carrier or mail; and
· A 1992 U.S. Supreme case clarified the situation by ruling that “states can only make companies collect sales tax if they have a physical presence in the state.”   
A New York case seems to muddy the scenario.  The state of New York clarified the definition of sales tax vendors to “include online retailers with New York-based remote affiliates,” asserting that “New York-based affiliates who encourage customers to purchase from the online retailer establishes the physical presence necessary to be under state jurisdiction.  The $10,000 in annual sales is the threshold which triggers the requirement that retailers “charge sales tax on all sales in the state, not just those resulting from the affiliate program;” however, the law is being challenged.  (“Affiliate marketing is where a business pays a commission for each customer brought to its website from an affiliate’s marketing efforts.”)  A similar law exists in North Carolina and Rhode Island.  

HB 1193 was signed by Governor Ritter on February 24, 1010, and becomes effective today, March 1, 2010.  Lead sponsors were Representative Jack Pommer, D-Boulder, and Senator Rollie Heath, D-Boulder.  

House Bill 10-1194:  This bill concerns narrowing the tax exemption for “articles sold to sellers of items intended for human consumption that are furnished by the sellers to their customers with such items without the addition of a separate charge.”  What that translates to is the tax exemption for articles, containers and bags that are provided without a separate charge to a consumer of food, meals, or beverages, if it is nonessential to the purchase and becomes the personal property of the customer.  Items that are provided to consumers at no additional charge for the storage of nonessential articles, containers, and bags will see the exemption to the sales and use tax eliminated.  

The revenue increase attributable to HB 1194 is $0.4 million in fiscal years 2009-10 (partial year); $2.0 million in Fiscal year 2010-11 and $2.0 million in Fiscal year 2011-12.  Vendors will begin retaining 3.33 percent of the taxes they collect on July 1, 2011.
HB 1194 was signed by Governor Ritter on February 24, 1010, and becomes effective today, March 1, 2010. Lead sponsors were Representative Mark Ferrandino, D-Denver, and Senator Rollie Heath, D-Boulder.

House Bill 10-1195:  This bill suspends the exemption from the state sales and use taxes for “certain items used in agricultural production,” through the end of Fiscal Year 2011-13.  Certain items used in agricultural products are defined as “the sale or storage, use, or consumption of agricultural compounds used in caring for livestock, semen for agricultural and ranching purposes, and pesticides for use in the production of agricultural and livestock products,” with agricultural compounds defined as “insecticides, fungicides, growth-regulating chemicals, enhancing compounds, hormones and vaccines.

The impact that elimination of this tax exemption will have on the State General Fund which is effective through the end of Fiscal Year 2011-13:  $0.9 million in Fiscal Year 2009-10 (partial year); $4.6 million in Fiscal Year 2011-12 and $4.8 million in fiscal year 2012-13.  Vendors will begin retaining 3.33 percent of the taxes they collect on July 1, 2011.  
HB 1195 was signed by Governor Ritter on February 24, 1010, and becomes effective today, March 1, 2010. Lead sponsors were Representative Mark Ferrandino, D-Denver, and Senator Rollie Heath, D-Boulder.


The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.  
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